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as described in the fourth sentence of Rule 28.2 have an interest in the outcome
of this case: These representations are made in order that the judges of this Court

may evaluate possible disqualification or recusal:

1. MDY Industries, LLC

2. Michael Donnelly

3. Blizzard Entertainment, Inc.
4. Vivendi Games, Inc.

5. Counsel of Record
Lance C. Venable
Joseph R. Meaney
Venable, Campillo, Logan & Meaney, P.C.

6. Sonnenschein Nath & Rosenthal LLP

s/Lance C. Venable/ /
Lance C. Venable
VENABLE, CAMPILLO, LOGAN & MEANEY, P.C.
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III. Statement of Jurisdiction

The United States District Court for the District of Arizona had
jurisdiction under 28 U.S.C. §§ 1331 and 1332. The district court issued a partial
summary judgment on July 14, 2008, and after trial, a final judgment on April 1,
2009. MDY Industries, LLC (“MDY”) and Michael Donnelly (“Donnelly™) filed

a timely notice of appeal on April 29. This Court has jurisdiction under 28

U.S.C. §§ 1291 and 1294(1).
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IV.

Case: 09-15932 09/14/2009 Page:90of86  DktEntry: 7060666

Questions Presented for Review

. Basic Copyright Infringement. Section 117 of the Copyright Act

exempts from infringement end-users who make a copy of a computer
program essential to its use. MDY created an autopilot program (Glider)
to play the videogame Warcraft through the first 70 levels, using an end-
user-made, fully authorized RAM copy essential to playing the game.
Glider entails no unauthorized copying or change in source code. Are the
end-users who choose to use Glider exempt from a claim of infringement?

. Corporate Contributory Infringement. If the end-users are not

infringers, can MDY be considered a contributory infringer?

. Personal Vicarious Liability for Infringement. If neither the end-users

nor MDY is liable for infringement, can Michael Donnelly, MDY"’s
owner, be vicariously liable for infringement?

. DMCA § 1201(a)(2). Federal law creates a claim against those who

create circumventing devices if (1) the claimant has created a
technological measure that “effectively controls access™ to a protected
work; (2) the circumventer infringes or facilitates infringement; and (3)
circumvention of the technological measure 1s the main goal. Here,
Blizzard created an ineffective control over those who have already
gained access, no copyright infringement occurs, and Glider’s
circumventing measures are incidental to its autopilot purpose. Does
Blizzard have a claim?

. DMCA § 1201(b)(1). Federal law forbids devices that circumvent

technologies designed to permit access to a computer or video program
while preventing the copying of it. Blizzard’s noncircumvention
technology, Warden, does nothing to prevent copying. Does Blizzard have
a claim under § 1201(b)(1)?

. Tortious Interference with Contractual Relations. Under Arizona law,

the “impropriety” element of a tortious-interference claims weighs the
social importance of the defendant’s interest against the plaintiff’s
interest. Here, MDY developed an autopilot program that, through
keystrokes, will play Warcraft — a highly addictive, time-devouring but
noncompetitive game — through the first 70 levels without decreasing the

-ix-
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game’s popularity. Blizzard then changed its terms of use to forbid Glider
and alleged tortious interference. Does Blizzard have a valid claim?

. Personal Vicarious Liability for Tortious Interference. If MDY is not
liable for tortious interference, can Michael Donnelly, MDY’s owner, be
vicariously liable for that tort?
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V. Statement of the Case

This 1s an appeal from the district court’s decisions of July 14, 2008, and
January 28, 2009, in which the court held MDY and Michael Donnelly liable for
alleged copyright violations and tortious interference with contractual relations.
After the district court found copyright liability on summary judgment, MDY
and Donnelly stipulated to a damage award of $6.5 million dollars in light of the
statutory damages available under 17 U.S.C §504 (up to $150,000 dollars per
infringement) and given Glider sales in excess of 100,000. MDY and Donnelly
ask this Court to reverse the district court’s judgment and dismiss all of

Blizzard’s claims with prejudice.

-X1-
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VI. Standard of Review

Issues Decided by Summary Judgment

The district court decided the copyright and tortious interference issues on
summary judgment.' The standard of review for a district court’s decision to
grant or deny summary judgment is de novo.? On review, the appellate court
must determine whether the district court correctly applied the relevant
substantive law and, viewing the evidence in the light most favorable to the
nonmoving party, whether there are any genuine issues of material fact.” The
court must not weigh the evidence or determine the truth of the matter but only
determine whether there is a genuine issue for trial.*

Issues Decided by Bench Trial

The district court decided MDY s liability for DMCA violations and

Michael Donnelly’s personal liability after a bench trial.” The standard of

review for a district court’s conclusions of law after a bench trial is de novo.°

"ER at G12-16 (§117 analysis); ER at G8-10 (condition/covenant); and ER at
(G22-26 (tortious interference).

2 See, e.g., Universal Health Servs., Inc. v. Thompson, 363 F.3d 1013,

1019 (9th Cir. 2004).

3 See Olsen v. Idaho State Bd. Of Medicine, 363 F.3d 916, 922 (9th Cir. 2004)

* See Balint v. Carson City, 180 F.3d 1047, 1054 (9th Cir. 1999).

> ER at E3-12 (DMCA); ER at E12-19 (personal liability).

® See Twentieth Century Fox Film Corp. v. Entertainment Distributing, 429 F.3d
869, 879 (9th Cir. 2005).

-X11-
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. . . 7
Mixed questions of law and fact are also reviewed de novo.

Issues Relating to District Court’s
Interpretation of State Law

Three of the issues on appeal relate to the district court’s interpretation of
state law: interpretations of Blizzard’s contracts, MDY ’s tortious-interference
liability, and Donnelly’s personal liability.® The standard of review for a district
court’s interpretation of state law is de novo.’ The court’s role is to determine
what meaning the state’s highest court would give to state law. '° In addition, the
court of appeals has discretion to certify questions to state courts.''

Issues Relating to District Court’s
Interpretation of Contract Provisions

The district court’s interpretation of Blizzard’s EULA (end-user license
agreement) and TOU (terms of use) 1s relevant to the issues of at least four

issues: “ownership” of software copies purchased at retail, conditions of

7 See Lim v. City of Long Beach, 217 F.3d 1050, 1054 (9th Cir. 2000).

 ER at G6-11, 22-26(contract analysis); ER at G22-26 (tortious interference);
ER at E12-19 (personal liability).

? See Laws v. Sony Music Entertainment, Inc., 448 F.3d 1134, 1137 (9th Cir.
2006); Rabkin v. Oregon Health Sciences Univ., 350 F.3d 967, 970 (9th Cir.
2003).

19 See Goldman v. Standard Ins.Co., 341 F.3d 1023, 1027 (9th Cir. 2003);
Paulson v. City of San Diego, 294 F.3d 1124,1128 (9th Cir. 2002) (en banc).
" See Commonwealth Utils. Corp. v. Goltens Trading & Eng’g, 313 F.3d 541,
548-49 (9th Cir. 2002); Ashumus v.Woodford, 202 ¥.3d 1160, 1164 n.6 (9th Cir.
2000).
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Blizzard’s contracts, MDY’s tortious-interference liability, and Donnelly’s
personal liability. > The standard of review for a district court’s interpretation
and meaning of contract provisions is de novo." The district court’s

interpretation of state contract law is also de novo."

2 ER at G13-16 (§117 analysis); ER at G12 (misuse analysis); ER at G810
(condition/covenant); and E22-26 (tortious interference); ER at E12-19
(personal liability).

B See Lamantia v. Voluntary Plan Administrators, Inc., 401 F.3d 1114, 1118
(9th Cir. 2005); United States v. 1.377 Acres of Land, 352 F.3d 1259, 1264 (9th
Cir. 2003) (noting no deference accorded to decision of district court).

1 See AmerisourceBergen Corp. v. Dialysist West, Inc., 445 F.3d 1132, 1135
(9th Cir. 2006); Jorgensen v. Cassiday, 320 F.3d 906, 914 (9th Cir. 2003).
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VII. Preliminary Statement

Imagine if you started this small business: you read Harry Potter books
aloud to people who buy them. The publisher finds out about your business and
decides to squelch you. It begins shrink-wrapping each copy of Harry Potter with a
“license agreement” stating that by taking the book from its shrink-wrap cover, the
buyer agrees not to have the book read aloud — but instead to read it personally.
Everyone ignores this silly overreaching restriction and nannies continue reading
aloud to children at bedtime. Meanwhile, you persist in your small business — but
(again) you read copies aloud only to people who legitimately buy the book. The
publisher sues you for tortiously interfering with its contractual relations — the
“license agreements™ it has with the book-buying public. The publisher even
succeeds in getting an injunction against you — preventing you from reading aloud
for a fee.

Preposterous? Perhaps. But something very akin to that has happened here.

This case presents the Ninth Circuit with a series of computer-related
copyright issues that are among the most important and ground-breaking in our
computer age. The district court’s opinion has drawn the attention of many

copyright commentators,”> most of whom scorn it as retrograde because (1) it

15 See, e.g., Carver, Brian, The Top Copyright Ownership Cases, (August 31, 2009)
http://cyberlawcases.com/2009/08/31/the-copy-ownership-cases; Patry, William,
The Strange Copyright World of Warcraft, (July 15, 2008)

1
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